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410 CALIFORNIA LAW REVIEW 

The supreme court of this state has heretofore preferred the 
former definition, and if its former definitions of 'public use' and 
'public necessity' were to be applied to this act of 191 1, it is hard 
to conceive how this interpretation of the act of 191 1 can be sus- 
tained. But we like rather to think that the former definitions of 
these terms will no longer be applied to matters of irrigation. We 
like rather to think that the legislature was here acknowledging 
what courts must take judicial notice of, that in this state irriga- 
tion itself is a matter of such fundamental and general importance 
to this commonwealth in the promotion of public interest and in 
the development of the state's natural resources that the courts 
here will say as was said by the Supreme Court of the United 
States in Clark v. Nash 198 U. S. 361, that in this particular case 
the public interest is so great that the taking by a private user is 
a matter of public necessity and public use. That in this case, use 
by the general public is an inadequate test as to what constitutes 
a public use. (Strickley v. Highland Boy G. M. Co. 200 U. S. 
527). See Lux v. Haggin 69 Cal. 255, in which the question is 
raised in the dictum of the court and expressly left undecided. 
(Wiel Water Rights in Western States 3d Ed. Sec. 607-613). 

"It is recognized that this view is something of a departure 
from common law principles and from the condition of our law 
in California • prior to 1911, but it is a departure supported by 
precedent in the other Western States where irrigation is of 
similar importance and a departure that as to these states in the 
matter of irrigation has found the approval of the Supreme Court 
of the United States : finally, it is a departure which in my opinion 
finds abundant justification in this state where great areas of dry 
lands abound, valueless, undeveloped, awaiting only irrigation to 
cause them to yield up wealth to the entire commonwealth. 

"Let the demurrer be over-ruled, with twenty days to answer. 
Dated, May 23d, 1914. 

MILTON T. FARMER, Judge." 

Corporations: Liability for Tort while Engaged in 
Ultra Vires Transactions. — Long after the courts recognized 
the liability of corporations for torts committed in the business for 
which they were incorporated, no such liability was imposed if the 
tort resulted from an ultra vires undertaking, unless such undertak- 
ing had been assented to by the stockholders. 1 In England this 
assent, in order to be binding, was required to be in the form of a 
supplemental deed or certificate executed by all of the stockholders. 2 
In the United States assent was presumed if the stockholders had 



1 Brokaw v. New Jersey R. R. and Trans. Co. (1867), 32 N. J. 
Law 328, 90 Am. Dec. 659. 

2 Re Phoenix Life Assurance Co. (1862), 2 T. & H. 441, 70 
Eng. Rep. R. 1131. 
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received dividends, appointed officers to carry on the business, or 
done anything which could be construed as acquiescence. 3 

Simultaneously with the growth of the feeling that stockholders 
should be forced to elect trustworthy directors and officers, the 
policy of the courts has changed. Stockholders are no longer pro- 
tected from loss on the ground that the ultra vires transaction 
which occasioned the tort had never been assented to.* The courts 
by giving relief to the injured party are not aiding the corporation 
in carrying on the ultra vires business, and as there are no deal- 
ings between the parties, the courts are not confronted by the 
question of estoppel which arises in actions ex contractu. 

The Supreme Court of California, considering this question in the 
case of Chamberlain v. Southern California Edison Company, fol- 
lowed the modern view. In that case the company was incor- 
porated to manufacture electricity for light, heat and power. A 
private automobile belonging to one of the employes was out of 
order, and, by the orders of the general storekeeper, was brought 
to the company's shop and repaired. The corporation rendered a 
bill which was paid by the employe, the charges amounting only to 
the actual cost of material and labor. While the automobile was 
being towed to the shop by a regular chauffeur of the company, 
the plaintiff was injured through the chauffeur's negligence. The 
court held that the company could not escape liability on the 
ground that it was not incorporated for the purpose of repairing 
automobiles. The case 6 cited by the court to sustain its position 
has sometimes been considered as presenting the older view. The 
Alabama court in that case makes the following statement: 
"Though the ultra vires business was carried on by the president, 
superintendent or even the directors, the corporation is not bound 
thereby, and is not liable for the negligent or wrongful acts of the 
persons employed in such business, unless v the transaction was 
previously authorized, or subsequently ratified by the corporation." 
The form which this ratification must take is not explained. 

The California court by refusing to disregard the corporate 
entity in the present case has placed corporations in the same po- 
sition as natural persons as far as their liability in actions ex 
delicto is concerned. E. J. S. 

Corporations: Transfer of Stock Certificates: Pledge. — 
When the owner of shares of stock in a corporation endorses and 



3 Central R. R. and Banking Co. v. Smith (1884), 76 Ala. 572, 52 
Am. Rep. 353; Hutchinson v. The Western and Atlantic R. R. Co. (1871), 
53 Tenn. 634; Nims v. Mt. Hermon Boys' School (1893), 160 Mass. 177, 
35 N. E. 776, 22 L. R. A. 364, 39 Am. St. Rep. 467. 

* Alexander v. Relfe (1881), 74 Mo. 495; New York, Lake Erie and 
Western Ry. Co. v. Haring (1885), 47 N. J. Law 137, 54 Am. Rep. 123; 
National Bank v. Graham (1879), 100 U. S. 699, 25 L. Ed. 750; Thomp- 
son on Corporations, vol. 5, § 5435. 

5 (April 3, 1914), 47 Cal. Dec. 453. 

6 Central R. R. and Banking Co. v. Smith, supra, note 3. 



